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LIBEL——-EVIDENCE—-PLEADING. 


‘The incongruous rule of the Courts of this State, that a defendant in an action for slander 


or libel, might show, to rebut the presumption of malice, that he believed the charge 
when made, to be true, but must not show anything tending to prove it true, traced to 
its origin in the case of Underwood v. Parks, 2 Strange, 1200. 

The rule in Underwood v. Parks, shown not to be an original rule of the common law, but 
a departure therefrom, and a mere piece of judicial legislation. 

The defect in this legislation in excluding appropriate matter in mitigation, because not 

leaded, without providing any mode in which it could be pleaded, exhibited. 
so shown, how the matter was made still worse by the gratuitous adoption of another 
rule, viz.: that pleading the truth of the charge in justification, was conclusive evidence 
of malice in the original publication. Section 165 of the Code, properly construed, af- 
fords a complete and appropriate remedy for the evils resulting from these unjust rules. 

The construction given to this section in Graham v. Stone, 6 How. Pr. R., 15, disapproved, 
and shown to leave the matter in a worse condition than before. : 

The subject of giving evidence in actions of slander, of previous reports of the truth of 
the charge in mitigation, considered; and the distinction between such evidence as 
bearing upon the character of the plaintiff, and upon the presumption of malice on the 
part of the defendant, adverted to. Evidence of this kind being admitted in England for 
the latter purpose ; but not in this State. ° 

The difference in actions for libel between cases where the libellous article is merely a 
republication of an article previously published, and where it re-asserts the charge, 
referring to the previous article as authority, exhibited. 

In the former case, the prior publication may begiven in evidence in mitigation, in the 
latter, Quere. 

The rule in relation to striking out redundant matter under the Code is, that unless it is 
clear, that no evidence can properly be received under the allegations objected to, they 
will be retained until the trial. 

Where, therefore, the alleged libel contained the following: “The indictment brought 
against him (the plaintiff) by his own friends, has never been answered or disproved. 
He stands accused of a heedless and extravagant, if not corrupt squandering of the Canal 
funds, under his control: and this, we presume, the Courier regards as one proof of the 
‘friendliness’ of Mr. Follett for the Canal;” andthe answer set upin mitigation, that 
the State Auditor had made a report to the Canal Board, charging the plaintiff sub- 
stantially as charged in the libellous article, which report had been published in the 
newspapers of the State, with comments; and that the article complained of was based 
upon such reports and comments, and was a legitimate commentary thereon; a motion 
to strike out the matter so pleaded in mitigation, as redundant, was refused, 
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This is an action for alibel. The plaintiff, at the time of the publica- 
tion of the alleged libel, was one of the Canal Commissioners of the 
State of New York, and then a candidate before the people for reélection. 
The defendants were publishers of a daily newspaper in the city of 
Buffalo, calledthe Buffalo Commercial Advertiser. 

The obnoxious article consisted of an elaborate editorial comment 
upon a paragraph taken from the Buffalo Courier, a paper friendly to 
the plaintiff; and contained, among other things, the following : 

“The indictment brought against him (the plaintiff) by his own 
friends, has never been answered or disproved.” He stands accused 
of a heedless and extravagant, if not corrupt, squandering of the Canal 
funds under his control: and this, we presume, the Courier regards as 
one proof of the ‘ friendliness’ of Mr. Follett for the canal.” 

The answer, although somewhat wanting in precision, in substance 
sets up a series of official acts, on the part of the plaintiff, as a justifi- 
cation in full of all the charges contained in the article alleged to be 
libellous; and then appends the following paragraph, viz. : 

“ And the defendants further answering say, as mtigating circum- 
stances, according to the statute, that before the publication of the said 
supposed libel, G. W. Newell, Esq., auditor, &c., made, on the 25th 
day of August, 1852, a report tothe Canal Board and the Commission- 
ers of. the Canal Fund, in and by which it appeared, among other 
things, that the expenditures for repairs and superintendence on the 
division of the Canals, under charge of said plaintiff, had, for the six 
months previous thereto, increased to the amount of fifty per cent. over 
those of any like period of time in any former year. That said report 
was published in the various newspapers in this State, acccompanied 
by editorial comments, charging the said plaintiff with incompetency 
and corruption, and wasteful and extravagant expenditures of the pub- 
lic funds; and that the said supposed libel referred to, and was 
based upon, the facts contained in the said report and such editorial 
comments as aforesaid ; and was a legitimate commentary thereon.” 

The answer then sets out the same official acts of the plaintiff not as 
a defence, but in mitigation of the damages ; andin conclusion repeats 
the paragraph above recited. 

The defendant moves to strike this paragraph relating to the report 
of the Auditor, from the answer in both places where it occurs as ir- 
relevant and redundant. 


Srtpen, J.—This motion brings under review the law in relation 
to mitigating damages in action for oral and written slanders ; a sub- 
ject which has brought great and just reproach upon the common 
law. 

The Courts have struggled with the incongruous rules which have 
— upon this subject for more than a century, without ever 

aving, in a single instance, taken the trouble to trace the difficulty to 
its source. 

Those rules have been frequently denounced as absurd. I will refer 
to one instance only: In the case of Dolloway v. Turrill, 26 Wend., 386, 
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Senator Lee (page;390) says, “I cannot avoid the conclusion from cases 
coming under my own observation as well.as those appearing in the 
books, that the tendency of the decisions is, to hedge around and pro- 
tect plaintiffs in actions of slander generally, as if they were the 

articular favorites of the Courts; and to embarrass defendants with 
difficulties, as if it were desirable to prevent them giving the truth in 
evidence in justification.” 

A few passages from our State Reports will amply justify these re- 
marks. In Root v. King, 7 Cowen, 603, Chief Justice Savage says, 
that the defendant in an action for libel or slander “ may show in evi- 
dence, under the general issue by way of excuse, anything short of a 
justification, which does not necessarily imply the truth of the charge, 
or tend to prove it true, but which repels the presumption of malice, 
arising from the fact of publication.” page 633. 

Justice Marcy in Wormouth v. Cramer, 3 Wend., 395, says: “ Par- 
ticular facts, which might form links in the chain of circumstantial 
evidence against the plaintiff, cannot be received under the general 
issue, in mitigation of damages.” 

In Purple v. Horton, 13 Wend., 9, Judge Savage again lays down 
the rule as follows: “ Facts and circumstances may be shown in miti- 
gation when they disprove malice, and do not tend to prove the charges, 
or form a link in the chain of evidence to prove a justification.” 

In Cooper v. Barber, 24 Wend., 105, Judge Bronson holds the same 
doctrine. He says: ‘Facts and ciroumstances which tend to disprove 
malice, by showing that the defendant, though mistaken, believed the 
charge true when it was made, may be given in evidence, in mitigation 
of damages. But if the facts and circumstances offered tend to establish 
the truth of the charge, or form a link in the chain of evidence going 
to make out ajustification, they are not admissible in mitigation of 
damages.” 

Nothing could be more inconsistent than this rule. Its separate 
branches are directly repugnant to each other. The words “ facts and 
circumstances,” as used in these extracts, do not include rumors or 
reports of the truth of the charge, or mere information to that effect 
derived from other credible persons: these belong to another branch 
of the subject. ' 

How then can we conceive of any “ facts and circumstances ” which, 
when proved, would show that the defendant believed the charge when 
made to be true, and which would at the same time have. no tendency 
to prove it true? There are no such facts and circumstances in any 
case. How could the defendant persuade the jury that he believed 
the charge, without showing some reason for that belief? The rule 


nullifies itself, and virtually prohibits a defendant from ‘giving any 


evidence to repel the presumption of malice. 

On the other hand, the plaintiff is at full liberty to give evidence of 
express malice, with a view to enhance the damages. This has been 
repeatedly held : Defries v. Davis, 7 Carr. and Payne, 112; Bromage 
v. Prosser, 4 Barn. and Cres., 247; Howard v. Seaton, 4 Coms., 157. 

First, then, malice is presumed from the falsity of the charge: to this 
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the plaintiff may superadd proof of positive malice, and thus aggra- 
vate the damages ; while the defendant is precluded from giving any 
evidence to repel malice in mitigation. He is told that he may give 
evidence to show that he believed the charge to be true, provided it 
have no tendency to prove it true—that is, he may, if he can, show that 
he believed it true; but must not show that he had the slightest reason 
for believing it. 

This is mockery. . 

There is not the slightest difficulty in tracing this absurdity to its 
origin, and showing precisely how it crept into our judicial system. 
Originally, not only anything which had a legitimate tendency to 
disprove malice, but even the truth of the charge ctself, might be given 
in evidence under the general issue, in an action for slander to miti- 
gate the damages. 

The case of Smithies v. Harrison, 1 Lord Raym., 727, shows that 
such was the law at that early day ; and this practice was in harmony 
with the general principles applicable to other cases. It never was 
any objection to evidence in mitigation that, under a different state of 
the pleadings, it might constitute a complete defence. 

But it seems that this practice was found liable to the objection, that 
plaintiffs were frequently surprised by proof as to the truth of the 
charge, which they had made no preparation to meet. When, there- 
fore, in the subsequent case of Unde wood v. Parks, 2 Strange, 1200, 
which was an action of slander, the defendant offered, under the plea 
of not guilty, to prove the words to be true in mitigation of damages, 
the Chief Justice refused to permit it, saying, that “at a meeting of 
all the judges upon a case which arose in the Common Pleas, a large 
majority of them had determined not to allow it for the future, but 
that it should be pleaded, whereby the plaintiff might be prepared 
to defend himself, as well as to prove the speaking of the words.” 

It is this little item of judicial legislation which has created all the 
trouble. The embarrassment produced by it has been felt from that 
day to the present. The object of the rule was just and right; but its 
effect, when operating in connection with other established rules, was 
not foreseen. 

If after this a defendant in an action of slander offered to mitigate 
the damages, by proving under the general issue, not that the 
words were trae, but that he had, when they were spoken, good reason 
to believe them to be true; he was met by the objection, that this 
would violate the rule in Underwood v. Parks. . 

This objection was sound. A rule which excluded the evidence of 
truth of the words, if carried out, must necessarily exclude evidence 

‘tending to prove them true. It would obviously be impossible to an- 
‘ticipate the effect of the evidence, and to discriminate in advance 
between such as might produce conviction on the minds of the jury, 
and that which would fall short of it. 

Here, then, was a dilemma. The established rules of pleading 
would allow nothing short of a complete defence to be spread upon 
the record. The defendant, therefore, was prevented by this rule from 
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leading the absence of malice in mitigation; and by the rule in 
Tnderwood v. Parks, from giving it in evidence without being 

leaded. 

- The whole difficulty would have been obviated, if the judges, when 
they undertook to change a rule of the common law, had foreseen that 
unless they went a little further in their legislation, and provided that 
defendants might plead, or give notice of matter in mitigation, their 
rule would effectually exclude them from the benefit of such matter if 
it existed. 

In England, the Courts, in some instances, paying more regard to 
justice than to logic, held, that although a defendant could not give 
evidence in mitigation, which, if pleaded, would amount to a justitica- 
tion, he might nevertheless prove anything falling short of it. Anobell 
v. Fuller, Norris’ Peake in Append., 32; Leicester v. Walton, 2 Camp., 
251. 

But it was manifest that thisrule, and that in Underwood v. Parks, 
could not stand together. How was the Court to tell, when the evi- 
dence was offered in detail, whether in the end it would amount to a 
justification or not? This was manifestly impossible. Hence the 
legal profession in England resorted to another expedient for avoiding 
the effect of the rule in Underwood v. Parks ; which was to put in a 
plea of justification 7m all cases, under which they introduced their 
evidence with a view of having it considered in mitigation. 

In this State, and in the State of Massachusetts, the Courts, with a 
logic which cannot be impugned, whatever we may think of the justice 
of its application, uniformly insisted, that a rule which excluded evi- 
dence of the truth of the words, must exclude evidence having a ten- 
dency to establish its truth. 

This conclusion, however, would have produced very little practical 
inconvenience, if they had left open the mode resorted to in England, 
of avoiding its effects by receiving evidence going to disprove malice 
under a plea of justification. But here arose, first in Massachusetts, 
and then in this State, another obstacle in the way of a defendant who 
was prepared to prove his innocency of all malicious intent. It was 
held that, putting a plea of justification upon the record, was in itself 
conclusive evidence of malice, and precluded the defendant from set- 
ting up or proving the want of malice, or claiming any mitigation on 
account of its absence. 

I will quote a passage or two on this subject. In the case of Poot 
v. King, 7 Cowen, 613, Chief Justice Savage says: “ When a defen- 
dant undertakes to justify, because the publication is true; the plea, 
or which is the same thing, a notice of justification, is a republication 
of the libel. It is an admission of the malicious intent with which the 
publication was first made.” 

In the same case in error, 4 Wend. 114, Chancellor Walworth says 
(page 139): “If the charge is true, the defendant has another remedy 
by pleading the truth in bar of the action, which will be a complete 
defence ; but if he sets up such defence, which turns out to be untrue, 
it is a deliberate repetition of the slander on the records of the Court, 
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and it is then too late for him to allege that the original charge was 
made under a mistake.” 

Again, in Purple v. Horton, 13 Wend., 9, Chief Justice Savage re- 
peats the doctrine. He says: “ Notice of justification put upon the 
record is evidence conclusive of malice. Ifa notice that defendant in- 
tends to prove the truth is evidence of malice, the offer of evidence 
tending towards proof, cannot show the absence of malice.” 

Thus were defendants hedged about on every side, and mitigation 
of damages by disproving malice was rendered impossible. If they 
declined to justify upon the record, their evidence could not be re- 
ceived, because it would violate the rule of Underwood v. Parks ; and 
if they did so, and failed to make out a complete justification, however 
near they might come to it, they, according to this doctrine of the Courts, 
only aggravated their guilt. 

Such was the law in this State at the time of the enactment of the 
Code. In Massachusetts, where the same rules were adopted, the 
legislature interposed long since. See Stat. of 1826, ch. 107, sec. 2, 
which, after providing that a plea of justification shall not be taken as 
evidence that the words were spoken, proceeds as follows : “‘ Nor shall 
such plea of justification, if the defendant fail to establish it, be of it- 
self proof of the malice of such words; but the jury shall decide upon 
the whole case, whether such special plea was, or was not, made with 
malicious intent.” 

This Statute furnished a complete remedy for the difficulty which 
grew out of the doctrine, that a plea of justification was an admission 
of malice; but it left the rule of Underwood v. Parks in full force 
without the obvious relief which a simple provision, that a defendant 
might plead, or give notice of matter in mitigation, would have 
afforded. 

This brings me to the remedy which the Code has provided. Sec. 
165 reads as follows: “ In the actions mentioned in the last section (i. e., 
libel and slander), the defendant may in his answer allege both the 
truth of the matter charged as defamatory, and any mitigating cir- 
cumstances to reduce the amount of damages ; and whether he prove 
the justification, or not, he may give in evidence the mitigating cir- 
cumstances.” 

How was it possible to devise any language more exactly adapted 
to meet and remove the embarrassments which, as we see, existed. 

The omission in the rule of Underwood v. Parks is supplied, and 
the doctrine, obviously unsound, in regard to the effect of a plea of 
justification, abrogated. 

In the case of Graham v. Stone, 6 How., Pr. R. 15, Mr. Justice 
Johnson was called upon, at Special term, to give a construction to this 
section. In the general tone and spirit of the decision in that case I 
cordially concur. But I am unable to assent to either of the positions. 
1. That mitigating circumstances must necessarily be pleaded in con- 
nection with a justification ; or, 2. That the section was not intended to 
admit any evidence in mitigation which was not admissible before. If 
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this construction is sustained, then one of the most highly remedial 
provisions which the Code contains, is rendered nugatory. 

The answer before us was obviously drawn to meet the doctrine of 
this case, and hence the incorporation of the matter in mitigation, 
sought to be expunged with the matter set up as a justification. 

But I cannot concur in the construction given to the section in 
Graham v. Stone, for another reason. Ifthe complaint is verified, the 
defendant could only plead in mitigation in cases where, at the time of 

utting in his answer, he could conscientiously swear to his belief of 
the truth of the charge. This would leave the subject in a worse con- 
dition even than before the Code, where defendants could plead a 
justification, and thus introduce their mitigating evidence, which the 
jury in most cases would not fail to consider, notwithstanding the 
charge of the judge to the contrary. There is nothing in the language 
of sec. 165, which imperatively calls for the interpretation given to it in 
Graham v. Stone. 

I feel constrained, therefore, to hold that matter in mitigation may 
be pleaded either with, or without, a justification. But if with a justi- 
fication, it should be pleaded separate from, and not as a part of it. 

The consequence of this conclusion is, that the paragraph objected 
to where it occurs as a part of the defence set up by way of justifica- 
tion, is redundant and must be stricken out. The other paragraph is 
well pleaded, provided the matter alleged is such as can properly be 
received in mitigation of damages. 

This brings us to another question, about which much confusion has 

revailed. 
‘ In actions of slander, the attempt has often been made to mitigate 
the damages by proving that the defendant did not originate the 
charge, but that reports of its truth were current before; and in 
actions for libel, that the charge had been taken from some previous 
publication. . 

There has been a want of just discrimination on this subject. Re- 
ports unfavorable to a plaintiff may be offered for either of two 
purposes—to prove the character of the plaintiff to be bad, or to repel 
the presumption of malice. It is obvious that these two modes of di- 
minishing the damages are entirely distinct in their nature, and yet 
the cases in regard to this kind of proof treat them indiscriminately, 
and hence the confusion on the subject. 

The English Courts, which have sometimes admitted evidence of 
_— reports, have been charged by the Courts of this country with 

aving departed from the universal principle, that wherever the 
character of a party is assailed, the evidence must be confined to 
general character. ' 

This charge, however, is founded upon a misapprehension of the 
object for which the proof was received ; which was, merely to show 
that the defendant had‘ some reason to believe the charge to be true, 
and thus to repel, to a greater or less extent, the inference of malice. 
But there may be good reasons why this species of evidence should not 
be received, even for the latter purpose. It must be regarded as set- 
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and it is then too late for him to allege that the original charge was 
made under a mistake.” 

Again, in Purple v. Horton, 13 Wend., 9, Chief Justice Savage re- 
peats the doctrine. He says: “ Notice of justification put upon the 
record is evidence conclusive of malice. Ifa notice that defendant in- 
tends to prove the truth is evidence of malice, the offer of evidence 
tending towards proof, cannot show the absence of malice.” 

Thus were defendants hedged about on every side, and mitigation 
of damages by disproving malice was rendered impossible. If they 
declined to justify upon the record, their evidence could not be re- 
ceived, because it would violate the rule of Underwood v. Parks ; and 
if they did so, and failed to make out a complete justification, however 
near they might come to it, they, according to this doctrine of the Courts, 
only aggravated their guilt. 

Such was the law in this State at the time of the enactment of the 
Code. In Massachusetts, where the same rules were adopted, the 
legislature interposed long since. See Stat. of 1826, ch. 107, sec. 2, 
which, after providing that a plea of justification shall not be taken as 
evidence that the words were spoken, proceeds as follows: ‘‘ Nor shall 
such plea of justification, if the defendant fail to establish it, be of it- 
self proof of the malice of such words; but the jury shall decide upon 
the whole case, whether such special plea was, or was not, made with 
malicious intent.” 

This Statute furnished a complete remedy for the difficulty which 
grew out of the doctrine, that a plea of justification was an admission 
of malice; but it left the rule of Underwood v. Parks in full force 
without the obvious relief which a simple provision, that a defendant 
might plead, or give notice of matter in mitigation, would have 
afforded. 

This brings me to the remedy which the Code has provided. Sec. 
165 reads as follows: “ In the actions mentioned in the last section (i. e., 
libel and slander), the defendant may in his answer allege both the 
truth of the matter charged as defamatory, and any mitigating cir- 
cumstances to reduce the amount of damages ; and whether he prove 
the justification, or not, he may give in evidence the mitigating cir- 
cumstances.” 

How was it possible to devise any language more exactly adapted 
to meet and remove the embarrassments which, as we see, existed. 

The omission in the rule of Underwood v. Parks is supplied, and 
the doctrine, obviously unsound, in regard to the effect of a plea of 
justification, abrogated. : 

In the case of Graham v. Stone, 6 How., Pr. R. 15, Mr. Justice 
Johnson was called upon, at Special term, to give a construction to this 
section. In the general tone and spirit of the decision in that case I 
cordially concur. But I am unable to assent to either of the positions. 
1. That mitigating circumstances must necessarily be pleaded 7m con- 
nection with a justification ; or, 2. That the section was not intended to 
admit any evidence in mitigation which was not admissible before. If 
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this construction is sustained, then one of the most highly remedial 
provisions which the Code contains, is rendered nugatory. 

The answer before us was obviously drawn to meet the doctrine of 
this case, and hence the incorporation of the matter in mitigation, 
sought to be expunged with the matter set up as a justification. 

But I cannot concur in the construction given to the section in 
Graham v. Stone, for another reason. Ifthe complaint is verified, the 
defendant could only plead in mitigation in cases where, at the time of 
putting in his answer, he could conscientiously swear to his belief of 
the truth of the charge. This would leave the subject in a worse con- 
dition even than before the Code, where defendants could plead a 
justification, and thus introduce their mitigating evidence, which the 
jury in most cases would not fail to consider, notwithstanding the 
charge of the judge to the contrary. There is nothing in the language 
of sec. 165, which imperatively calls for the interpretation given to it in 
Graham v. Stone. 

I feel constrained, therefore, to hold that matter in mitigation may 
be pleaded either with, or without, a justification. But if with a justi- 
fication, it should be pleaded separate from, and not as a part of it. 

The consequence of this conclusion is, that the paragraph objected 
to where it occurs as a part of the defence set up by way of justifica- 
tion, is redundant and must be stricken out. The other paragraph is 
well pleaded, provided the matter alleged is such as can properly be 
received in mitigation of damages. 

This brings us to another question, about which much confusion has 

revailed. 
, In actions of slander, the attempt has often been made to mitigate 
the damages by proving that the defendant did not originate the 
charge, but that reports of its truth were current before; and in 
actions for libel, that the charge had been taken from some previous 
publication. 

There has been a want of just discrimination on this subject. Re- 
ports unfavorable to a plaintiff may be offered for either of two 
purposes—to prove the character of the plaintiff to be bad, or to repel 
the presumption of malice. It is obvious that these two modes of di- 
minishing the damages are entirely distinct in their nature, and yet 
the cases in regard to this kind of proof treat them indiscriminately, 
and hence the confusion on the subject. 

The English Courts, which have sometimes admitted evidence of 
— reports, have been charged by the Courts of this country with 

aving departed from the universal principle, that wherever the 
character of a party is assailed, the evidence must be confined to 
general character. 

This charge, however, is founded upon a misapprehension of the 
object for which the proof was received; which was, merely to show 
that the defendant had‘ some reason to believe the charge to be true, 
and thus to repel, to a greater or less extent, the inference of malice. 
But there may be good reasons why this species of evidence should not 
be received, even for the latter purpose. It must be regarded as set- 
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tled in this State that it cannot be. Mapes v. Weeks, 4 Wend., 659 ; 
Inman v. Foster, 8 Wend., 602. 

The rule is the same in Massachusetts, Wolcott v. Hall, 6 Mass., 
514. 

Again, there is another distinction that has been generally overlook- 
ed. Tomake a charge, because others have made it, depending upon 
them for its truth, and referring to them as authority, is one thing; 
and simply to assert that others, naming them, have made such a 
charge, is another and quite different thing. . 

In the latter case I do not hesitate to say, that proof that the persons 
named have made the charge, is admissible in mitigation, even if it 
be not a defence. 

But the question with which we have more immediately to do is, how 
far a publisher of a newspaper may be permitted to show, by way of 
disproving malice and mitigating damages, that the libellous article 
was not original, but was either a literal or virtual republication of a 
charge previously published. 

This subject is now stripped by the section of the Code, to which I 
have referred, of the technical difficulty which embarrassed the Court 
in the cases of Cooper v. Barber, 24 Wend., 105; and Cooper v. Weed 
and others. See Wendell’s Introduction to Starkie on Slander, p. 38. 

The question can now, therefore, be considered upon its intrinsic 
merits. It seems, then, to me most palpably absurd, to hold that there 
is no difference between the case of one who, under the promptings of 
his own malignancy, coins and gives currency to a false and libellous 
charge ; and of one who merely reiterates what he finds already pub- 
lished to the world as true. 

I am prepared to go to this extent, at least: that when the publisher 
gives the charge as a republication, and uses no language of his own 
which in any way asserts its verity, he may plead and show in miti- 
gation that it was in truth arepublication. But when the second pub- 
lisher assumes to assert the charge himself, and merely refers to the 
previous publication as his authority, a different question arises, upon 
which I will not now express an opinion. 

There is still another question; and that is, whether, in order to 
admit the proof, the reference to the previous publication must not be 
— and certain, so as to point out precisely where it is to be 
ound. 

These grave questions are to a greater or less extent involved in 
this case. 

The rule in regard to striking out redundant matter is, that unless 
tt is clear that the facts and circumstances alleged cannot properly be 
received in evidence, it will be retained until the trial. 

I am not prepared to say that it is entirely clear that the matter 
objected to here may not, under some possible state of the proof upon 
the trial, be admissible in mitigation of the damages ; and must there- 
fore refuse the motion to strike out the paragraph where it occurs 
secondly in the answer. 
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N. D, Superior Conrt. 
(October Term, 1853.) 


Before DUER, CAMPBELL, and BOSWORTH, Justices. 


Hammonp H. Gunter agt. Samurn H. Carrum. 


When usury is specially pleaded, the proof must correspond, in all respects, with the 
allegations in the answer. If there is any variance the defence must be overruled. 

The Court will not amend an answer after a trial so as to let in the defence of usury 
against a holder, for value and without notice, of negotiable paper. 

When the execution of a promissory note, and its possession by the plaintiff as an en- 
dorsee are admitted, a denial that he is the lawful owner, without averring a title in 
any other person, is irrelevant and frivolous, 

Under the Code, there is no general issue under which facts, in their nature constituting 
a defence, but not averred in the answer, may be given in evidence. 

Facts, tending to prove that a promissory note, or any other contract, was void in its 
origin, on the ground of usury, fraud, é&c., are in their nature as certainly matter of 
defence, as facts, barring the action which subsequently arose. There exists, therefore, 
the same necessity for averring them in the answer upon these grounds. Exceptions to 
the charge of the Judge upon the trial overruling a defence of usury disallowed, and 
Judgment, in favor of the plaintiff, affirmed with costs. 


The complaint alleges that on the 24th day of February, 1851, 
the defendant drew a note to his own order, and endorsed the said note, 
and transferred the said note so endorsed, so that the same came to 
the possession of and was owned by the plaintiff; whereby he prom- 
ised to pay at the Merchants’ Exchange Bank $819 68. That said 
note became due and payable before the commencement of this action, 
and the defendant has not paid the same, and is justly indebted to the 
plaintiff, who is now the lawful holder and owner of the note, in the 
sum of $819 68, with interest from July 27, 1851, and costs of this 
action. 

The answer admits the making of the note, but denies all the other 
allegations in the complaint. 

The answer then sets up usury in the transactions between §8. 
Davenport and Wm. A. Beecher in the first negotiation of the note; 
and that the defendant received no value for the note, and that the 
note had been misapplied ; and that defendant offered to pay Beecher 
the amout by him loaned, with interest on the note in suit, and a note 
for $840 16, and a note for $590 16, and that Beecher refused to re- 
ceive the same without the usurious premium, and claimed that there 
was then due him $500 and upwards for the loan and ‘forbearance ; 
that the note for $840 16, and the note for $590 16 have been paid, 
and $667 50 has been paid on the other notes, and that Beecher re- 
ceived $170 and upwards for usurious premiums on the loans. 

. The reply denies that loans were made to defendant upon the note, 
as collateral security upon an usurious agreement with Beecher. 

The reply also denies that defendant offered to pay Beecher the 
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loans made by Davenport, with 7 per cent. interest, or that Beecher 
refused to receive the same, or claimed there was due him for forbear- 
ance $500 or upwards, or that Beecher had received for usurious 
premiums $170 and upwards. 

The reply also denies the note is void, and the plaintiff charges he 
has not sufficient information to form a belief as to the other matters set 
up in the answer. 

The plaintiff then charges that said note was regularly transferred 
in the ordinary course of business, and was taken for full value duly 
paid therefor, without any usury or illegality whatever, and that he is 
the true and lawful holder of said note in good faith, and entitled to 
recover thereon in the manner prayed for in his complaint. 

The action was tried May 17, 1852, before the Hon. Lewis H. 
Sandford. 

The execution and endorsement of the note was admitted, and read 
in evidence. 

The defendant then called as a witness, Silas M. Crandall, who 
testified, that he received the note in question, and other notes from 
the defendant, and gave that note and the other notes to Silas Daven- 
port, to raise money upon. The defendant received nothing upon 
them. He gave to Davenport, at the same time, the note in action, and 
another note made by the defendant for $736 93, a note made by R. 
Heslewood for $450, and a note made by Schlosser for $117 50. 

On his cross-examination, he admitted that the defendant received 
no consideration for his notes; one of the other notes, the Schlosser 
note, was a regular note, the other was not; that the defendant did not 
give both notes atthe same time; that the note for $819 68 was given 
after the other; that he gave these notes to Davenport some time in 
March, 1851; that he gave him no other notes at that time to raise 
money upon for him; that he was to give the defendant the money for 
his notes; there was no time mentioned when he was to give him the 
money, nor any particular money that he was to give him; that the 
defendant was to have the money when he whol, and that he had 
the right to call for the money at any time; that he never paid the de- 
fendant for the notes; that he would have paid the defendant if he had 
called for it, and that he had got the money; the notes were for his 
benefit thus far, that he could use the money till defendant called for it. 

Silas Davenport testified, that he got the note in action for $819 68, 
and a note of the defendant’s for $736 93, and a note of Heslewood’s 
for $450, and one of Schlosser’s for $117 50, about the 18th March, 
1851; that he received these notes from Crandall; on the 18th March, 
1851, he received from William A. Beecher, $1,500 on these notes, 
and that he gave him his memorandum check for $1,500, dated March 
the 18th, 1851, and left with him the above mentioned notes; that he 
borrowed the money on the security of these notes; that he borrowed 
it on the 18th day of March, 1851; that he did not recollect of any 
specific agreement made at the time of this loan between him and said 
Beecher ; that he had made several loans of him at several times pre- 
viously, which were at eighteen pence per day on one hundred dollars. 





Qa 
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This testimony was objected to by the plaintiffs counsel, and the 
Court held it to be immaterial, unless there was something proved to 
connect this affair with those loans or terms. 

That on the 9th day of April, 1851, he paid Mr. Beecher $500, 
and he returned him the defendant’s note for $736 93, and he paid him 
$51 88, for the use of the $1,500, from the 18th March, 1851, to that 
day, according to his memorandum, and gave Mr. Beecher a new 
memorandum check for $1,000, dated April 9, 1852. Mr. Beecher gave 
him no money that day. 

A question was then put as to what agreement was made on the 9th 
day of April, 1851, between the witness and Mr. Beecher, respecting 
the interest upon the loan of $1,000 ;-but the Court, on the objection 
of the plaintiff's counsel, and the witness stating that there was no 
money paid, or advance made by Beecher on that day, refused to let 
it be answered; the defendant’s counsel excepted to the ruling. 

The witness further testified, that on or about the 15th day of July, 
1851, his check for $1,000 was in Mr. Beecher’s hands. That Wil- 
liam H. Scofield has since sued him on that check; Heslewood’s 
note was paid at maturity, prior to July 15, 1851. 

The evidence of the witness as to what occurred on the 9th of April, 
and as tothe check of $1,000, and as to the payment of the Heslewood 
check, was all and each part of it objected to by plaintiff’s counsel, as 
irrelevant and not within the issue in the cause. 

The witness further stated, that on the 15th July, 1851, he went to 
Mr. Beecher’s with the defendant; he knew no other person as prin- 
cipal, up to that time, but Mr, Beecher. 


The witness was shown two papers, which are in the words and 
figures following : 


S. Davenport 
F. A. Tallmadge, Aprill4, . . . ~. 150 
L. Schlosser, May 14, . . « . 11750 
H.H. Gunter, July 27, . . «. « 81968 
Do. Aug. 97, . . . « 84016 
Do. Jnly 20, . «+ « « 59016 
H. Durbridge, June 6, ~. -~ «© «© 150 
Robt. Hunter, Aug. 26, . ~. «+ « 41887 


3,684 
Mch. 28, 500 
April 9,° 1,000 
May 10, 1,300 75 


"2,800 75 
May 23, 100 


2,700 75 
450 00 





2,250 75 











204 THE NEW-YORK LEGAL OBSERVER. 





N. Y. Superior Court.—Hammond H. Gunter agt. Samuel H. Catlin. 





2p Paper. 


Amount of loan July 15, $2,720 48. 


The witness also testified, that on the 15th July, 1851, these papers 
were made out by Mr. Jones, Mr. Beecher’s clerk, in his presence, and 
delivered to the witness by his direction. 

These papers were then offered to be read in evidence to the jury; 
but, on the objection of the plaintiff’s counsel, the Court decided they 
could not be read to the jury ; to which ruling the defendant’s counsel 
excepted. 

The witness further testified, that the note for $590 16, mentioned 
in the above paper, was given to Mr. Beecher on some occasion, but he 
could not tell on what; it was in another operation. 

The defendant’s counsel then offered to show, that the two notes 
mentioned in the papers just offered, as made by the defendant for 
$590 16, and $840 19, respectively, had been paid by the defendant, 
and presented the notes. This evidence was also, on the objection of 
the plaintiff's counsel, excluded by the Court; to which decision de- 
fendant’s counsel also excepted. ° 

Other evidence was offered, but which was rejected by the Judge. 

The learned Justice thereupon stated, that the defendant had failed 
to prove his defence, and directed the jury to find for the plaintiff for 
the amount of the note and interest. To this statement and direction 
the defendant’s counsel again excepted. 

The jury found, as directed, a verdict for the plaintiff for $865 09. 

Application was now made for a new trial. 


A. Thompson, for the defendant, made and argued the following 
points : 


I. The first paragraph of the answer, denying that the plaintiff was the 
lawful holder and owner of the note, and defendant’s total indebtedness 
to the plaintiff on said note, was a sufficient answer to let in the de- 
fendant’s defence of usury. Because, 1. Usury always could be given 
in evidence under the general issue without special plea. 1 Strange, 
498. 2. New matter in the Code means something arising after the 

iving of the note, and which avoids the payment. Code, §149, 2 

end., 96; 5 Practice Rep., 14; 6 Prac. Rep., 401. 

Il. The answer sets up also that the note had been misapplied ; 
that Beecher had been notified of such misapplication ; that his money 
had been offered to him, which he had refused to receive, and give up 
the note. 

The reply takes issue with the answer, and asserts that the note was 
regularly transferred in the ordinary course of business, and was taken 
for full value duly paid therefor, without any usury or illegality what- 
ever ; and that the plaintiff is the true and lawful holder of the note 


in good faith, and entitled to recover in the manner prayed for in the 
complaint. 
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III. The complaint and reply both allege an original holding by 
the plaintiff; and identifies the plaintiff with the first transfer of the 
note; and does not, as claimed on the trial, set up that the plaintiff is 
entitled to a different defence from Beecher. 

IV. Ifit were necessary to set up the defence of usury, by answer, 
it was sufficiently set up, and the allegations are to be liberally 
construed, Code, § 159, and it is sufficient to prove the loan, or 
_— according to its legal effect. 2Saunder’s Pl. and Ev., 
897. 

*'V. No value was given for this note prior tothe 18th March, 1851, 

when Beecher gave Davenport $1,500 on his check for $1,500; the 
note in suit $819 68, defendant’s note for $736 93, Heslewood’s note 
for $450, and Schlosser’s note for $117 50, being left as security ; and 
then it first had a legal existence. This transaction was usurious, 
because, 

1. Though no specific agreement was made that day, yet Daven- . 
port had made several previous loans for eighteen pence per day on one 
hundred dollars; and on the 9th of April, 1851, he paid him $51 88 
for the use of $1,500 from the 18th March, 1851, to that day. 

2. This was a direct connection of this loan with those usurious 
terms, and proved the usury according to the Judge’s ruling. 2 Sand- 
ford’s Rep., 64. 

3. This giving and receiving designedly more than seven per cent. 
per annum was usury, without other proof of the corrupt agreement, 
than the giving and receiving it, such payment and receipt is prima 
facie evidence of a corrupt agreement. 2 Cowen’s Rep., 705. 

VI. The Judge erred in deciding that the defendant had failed to 
prove his defence. Because, 

1. No explanation was given, and the proof was full, and the Judge 
was bound, as matter of law, to have charged that the usury was 
proved. 2 Cowen, 705. 

2. Ifany claim had been made that the $51 88 had been received 
for any other cause, that should have been passed on by the jury. 2 
Cowen, 706. 

VII. The Judge erred in not allowing testimony as to the agreement 
between Davenport and Beecher on 9th April, 1851; also the papers 
made out July 15th, 1851, by Beecher’s direction, and Beecher’s claim- 
ing more money on that day than was due. Because, 

1. The securities were altered on 9th April, 1851, and a new check 
given, and usurious premium paid for the past; and the evidence 
would have shown directly that the loan of $1,500 was usurious ; and 
the renewal for $1,000 was on the same terms; and the statements, 
written and verbal, made on the 15th July, 1851, if admitted, would 
have shown the usury also. 

VIII. The Judge erred also in refusing te receive the testimony 
offered in the 28, 29 and 30 folios of the case. Because, 

1. Each matter thus offered had been set up in the answer, and 
denied by the reply; and the defendant was entitled to prove his 
defence. The issue was not immaterial; the issue was, whether Daven- 
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port loaned the face of the notes, or the face of his check. The jury 
could have found against the usury, and yet given judgment for the 
money loaned. - 

2. All the paper was then in Beecher’shands. If the evidence had 
been admitted, it would have shown only about $5 70 due on the 
whole of the paper; and all due 15th July, 1851, was offered to be paid. 

IX. THe Judge erred also in refusing the other testimony offered. 
Because, 

1. Each issue between the parties had been proved for the 
defendant. 

2. The plaintiff alleged the note was regularly transferred in the 
ordinary course of businses. It was proved to have transferred usuri- 
ously and misapplied ; and it was offered to be shown that Beecher 
knew it. The plaintiff claimed nothing more than Beecher’s title, nor 
could he, for he took the note after it was due. 6 Wend., 621. 

3. The plaintiff claimed only on Beecher’s title; if he claimed 
that he was entitled to recover on account of any other person having 
taken the note in good faith for value, before it was due, he should 
have shown such person’s title; and the defendant was not bound to 
trace the note from Beecher to the plaintiff. 2 Denio, 609; 4 Denio, 
63; 4 Barn. & Cress., 380 ; 9 Barn. & Cress., 338 and 208; 4 Adol. 
& Ellis, 838. 


C. P. Kirkland, for plaintiff, contra. 


The whole gravamen of the answer is, that ¢h¢s note was an accom- 
odation note, and that one Davenport delivered to W. A. Beecher thes 
note and another note of defendant for $840 16, and another for 
$590 16, and a note of Tallmadge for $150, of Schlosser for $117 50, of 
Durbridge for $750, and of Hunter for $418 87; as collateral to loans 
made by Beecher to Davenport, namely, $500 on 18th March, 1851, 
$1,000 Apr. 9, 1851, and $1,300 May 16, 1851, and that these loans 
were USUTLOUS. 

Unless this contract is proved substantially as laid, the defence of 
cours¢ fails; and instead of being proved, it is wholly disproved by 
defendant’s testimony. 

1. From Crandall’s testimony it appears that this note was a 
business note. 

2. The contract between Beecher and Davenport is proved to have 
been as follows : 

Davenport on 18th March, 1851, delivered to Beecher, as collateral 
to a loan of $1,500, the following notes: — 


Thisnoteinsuit. . . . «. « $81968; 
Another note of defendant for . . . $736 93; 
Heslewood note . ‘ ‘ ‘ ‘ . $450 00; 
Schlosser’s . . -« . « « «© $117 50; 


and that no agreement was made as to the rate of interest on this 
loan. 
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This ends the case, and required the Judge to charge as he did, 
that the defendant had failed in his defence. 

II. The defence set up is wswry, but the defendant also alleges some 
payments on the loans alleged in the answer: these loans not being 
proved, but disproved, it follows that no evidence of payment was 
admissible. No payment proved or offered was admissible under the 
pleadings and under the ang showing the loan really made. The 
defendant did not set up the loan really made, nor any payment on 
that. The Heslewood note is nowhere stated in the answer. ; 

But this question is not raised in the case; defendant took no ew- 
ception on this subject. 

Ill. The Judge properly excluded the question put. No money 
was then paid, or advance made or agreed to be; of course there 
could not hes have been any agreement for usurious interest. Besides 
the defendant had not at all proved the contract of loan set up. 

IV. The Judge properly excluded the papers offered. 

1. The defendant had wholly failed to prove any contract, under 
which these papers could be evidence. 

2. They were at most but the declarations of a former holder of the 
paper. Stark v. Boswell, 6 Hill, 405; Whitaker v. Brown, 8 Wend., 
pig Bristol v. Dann, 12 Wend., 142; Paige v. Cagwin, 7 Hill, 

3. They could not be evidence against the plaintiff, till scme evi- 
dence was given to show that Bulkely and Claflin, of whom he pur- 
chased the note, were not bona fide holders, or that they received the 
note after its maturity. WVelson v. Cowing, 6 Hill, 336; Pratt v. 
Adams, 7 Paige, 629; Pinkerton v. Bailey, 8 Wend.,600; Waterman 
v. Barrett, 4 Harr, (Del.) 311; Jones v. Wescott, 2 Brevard, 166; 
3 Day, 311, per Livingston, J. 

V. The Judge properly excluded the evidence, as to payment of 
the notes of $840 16, and $590 16, as being wholly irrelevant under — 
the proof in the cause: they had no connection with the $1,500 loan. 

e also correctly excluded the evidence as to the offer made by de- 
fendant to Beecher. No offer could be of any materiality. This 
testimony is also liable to the objections stated under the 4th point. 

He also, for the same reasons, correctly excluded the evidence as to 
what Beecher claimed. 

VI. Under the pleadings and evidence, the Judge could not rule 
ey than he did, namely, that “the defendant had failed in his 

efence.” 


Durr, J.—We think that the learned Judge, who tried this cause, 
rightly instructed the jury to find a verdict for the plaintiff, for the full 
amount that was claimed ; since we agree with 8 in the opinion, 
that the proof wholly failed to sustain the defence set up in the answer. 
All the material allegations in the complaint were admitted by the 
answer, and there was, in reality, no question of fact arising upon the 
pleadings and evidence, that could properly have been submitted to 
the determination of the jury. 
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It has been contended that the answer sets up two or more defences 
not inconsistent with each other, and distinct in themselves; but it 
seems to us quite evident, that the only defence which it sets up is, that 
of usury. It is true that the answer alleges that the defendant re- 
ceived no value for the note in suit, and that it was misapplied by the 
agent, in whose hands it was placed to be negotiated for his benefit, 
but it contains no averment that eithér the plaintiff, or Bulkeley & 
Clafflin, from whom he purchased the note, or Beecher, to whom it was 
first negotiated, had any notice of its fraudulent misapplication, nor 
was there the slightest evidence to bring home this knowledge to either 
of them. The plaintiff, indeed, purchased the note when it was over 
due, and therefore took it subject to any subsisting equity, but no 
equity, of which the defendant was entitled to avail himself, is either 
averred or proved to have been then attached to it. Hence the aver- 
ment, that the defendant received no consideration for the note when 
he placed it in the hands of Crandall, is not otherwise important, than 
as connected with and, indeed, forming a necessary part of the defence 
of usury. As to the allegation of a partial payment, it is not distinctly 
connected even in the answer, with the note in controversy, and the 
proof offered upon the trial related wholly to other notes, and was, 
therefore, properly rejected as irrelevant. The whole case, therefore, 
turns upon the question, whether the defence of usury, as set forth in 
the answer, was established by the evidence upon the trial, or, more 
propery, was any evidence given in support of this defence, which the 

udge ought to have submitted to the jury? and the necessary answer 
to this question is, that not only were the allegations in the answer 
embodying the defence of usury, unsustained by proof, but they were, in 
reality, contradicted and disproved by the very witnesses who were 
adduced to support them. 

The allegations in the answer are, that the note in suit and two 
other notes made by the defendant, one for $840 16, the other for 
$590 16, a note of F. A. Tallmadge for $150, another of L. Schlosser 
for $117 50, another by W. Durbridge for $750, and another by R. 
Hunter for $418 87, were all delivered by Crandall to Davenport, and 
by him placed in the hands of Beecher, as collateral security for three 
several loans made to him by Beecher, one of $500 on the 18th March, 
1881, one of $1,000 on the 9th of April, and the last of $1,370 75 on, or 
about the 16th May, in the same year, and that each of these loans 
was made upon an express agreement that Davenport should pay, 
and Beecher receive, 18? cents upon each $100, for each day that the 
loan or forbearance should continue. 

The transaction, as proved by Davenport, was, that on the 18th March 
he borrowed from Beecher the sum of $1,500, on the security of the 
note in suit, of another note made by the defendant for $716 93, a note 
of R. Heslewood for $450, and the Schlosser note for $117 50, and 
none other ; and that when this loan was made there was no specific 
pg HTT whatever between him and Beecher as to the rate of interest 
to be paid. 

The answer alleges that there were three loans, founded upon the 
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security of seven different notes, and upon an express agreement for 
the payment of an usurious rate of interest. 

The proof is, that there was but a single loan, not corresponding in 
amount with either of those stated in the answer, founded upon the 
security of four notes only, two of which are not mentioned at all in 
the answer, and accompanied by no agreement whatever as to the rate 
of interest. 

It is needless now to enquire whether other circumstances were not 
proved by Davenport, from which the jury would have been warranted 
to infer thatthe loan madeto him was, in fact, usurious notwithstand- 
ing there was no express agreement to that effect at the time of the loan, 
for even, had an express, cotemporaneous, and clearly usurious agree- 
ment been proved, it would still have been the duty of the Judge to 
have instructed the Jury that, from the variance between the usury 
as alleged and the usury as proved, the defence had wholly failed, and 
consequently the plaintiff was entitled to their verdict. He could not 
have instructed them otherwise, without departing from the rule 
that has uniformly prevailed in courts of law, as well as of equity, that 
were usury is specially pleaded, the proof upon the trial or hearing 
must correspond, in all respects, with the allegations in the pleadings, 
or the defence will be overruled; unless the correspondence is exact 
and entire, the proof must be wholly rejected (Zate v. Willing, 3 
Term R., 5388; Vroom v. Ditmas, 4 Paige, 526, 533; N. Orleans, 
G. & B. Co. v. Derby, 8 Paige, 458; Mowe v. Phillips, 2 Sand. 
Ch. Ca, 14). The last of the cases cited, Rowe v. Phillips, 
is particularly strong, since the fact of usury was clearly proved, and 
the only variance between the proof and the allegation was, that the 
excess above the legal rate of interest was somewhat less than the 
amount specified in the answer. 

We certainly have no inclination to depart from the rule which the 
decisions, to which we have referred, and many others, so clearly estab- 
lish, nor do-we apprehend that the provisions of the Code have 
released us from the obligations of following it. We have now, indeed, 
a large discretion in amending pleadings so as to conform them to the 
facts of the case, as disclosed by the evidence, and we have not un- 
frequently exercised this power at a General Term, even when no 
motion to amend had been made upon the trial; but, in our judgment, it 
would not be a proper exercise, but an abuse of our discretion, so to 
amend an answer after a trial, as to let inthe defence of usury against 
a holder for value, and without notice, of negotiable paper. It has, 
however, been insisted, that no amendment of the answer was neces- 
sary in the present case, to let in the defence of usury, but that, striking 
from the answer all the specific allegations which the proof failed to 
sustain, the defence was admissible under the general denial which the 
answer contains, that the plaintiff was the lawful holder and owner of 
the note, and that the defendant was indebted to him thereon in the 
sum claimed to be due, or in any sum whatever. But these positions 
appear to us so manifestly groundless, that, had not the defence of 
usury been specially pleaded, the — would, in our opinion, have 
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been plainly frivolous, and the plaintiff entitled to an immediate judg- 
ment. The answer controverts no material averment in the complaint. It 
admits the making and transfer of the note, and its possession by the 
plaintiff, and these are all the facts which the plaintiff was bound to 
aver, and if denied, to prove, in order to maintain his action. Hence 
the denial in the answer, that the plaintiff was the lawful owner of the 
note, and that the defendant was indebted to him thereon, raised no 
issue of fact whatever, but was a denial merely of a conclusion of law 
which, as such, the Judge upon the trial, so far from admitting evi- 
dence under it, was bound to disregard as irrelevant and nugatory. 
We are in the constant habit of striking out such a denial as irrelevant 
or frivolous, and we believe that the same construction has uniformly 
been given to it by the Judges of the Supreme Court. (Person v. 
Squire, 1 Cole Rep., 91, id. 84; McMurray v. Gifford, 5 Howard P. 
R., 14; Biddington v. Davis, 6 Howard, 402.) The Code has given 
no sanction to the revival in any form of a general issue, under which 
facts, in their nature constituting a defence, although not averred in 
the answer, may be given in evidence upon the trial; and facts tending 
to prove that a promissory note, or any other contract, was void in its 
origin upon the ground of usury, fraud, duress, &c., are, in their nature, 
just as certainly matter of defence, as facts subsequently arising, and 
there exists, consequently, the same necessity for averring them speci- 
fically in the answer. The system of pleading which the Code has in- 
troduced, whatever objections upon other grounds may be made to it, 
rests upon very sound and obvious principles. The complaint must 
distinctly aver all these facts which, if denied, the plaintiff must, in 
the first instance, prove upon the trial, in order to maintain his action. 
The answer must aver as distinctly all those which, when the case of 
the plaintiff is admitted or proved, the defendant must prove, in order 
to defeat a recovery. There are other questions arising upon the evi- 
dence in this case, which we have deemed it unnecessary to consider. 
It may be seriously doubted whether the note in suit was not a valid 
business note in the hands of Crandall, and if not, whether there was 
any evidence that it was first transferred upon a usurious consideration, 
that, under any state of the pleadings, could properly have been sub- 
mitted to the jury ; but we decline to express a definite opinion upon 
these questions, as we prefer to place our decision upon the single 
ground, that no other defence than that of usury was set up in the 
answer, and that the allegations in the answer were wholly unsustained 
by the proof. 

The exceptions stated in the case are overruled, and the judgment 
upon the verdict affirmed with costs, 
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(General Term, March, 1853.) 
Before Chief Justice OAKLEY, and DUER and PAINE, Justices, 


Srepnen Witziers anp Epmunp Witets agt, Taz Present oF THE 
Puenix Bank. , 


CHECKS CERTIFIED BY TELLER OF BANK-——-EFFECT OF CERTIFICATE. 


A bank-check, payable to the order of bills payable, as it cannot be passed by an en- 
dorsement, is, in judgment of law, payable to bearer. 

It stands upon the same ground as a check payable to the order of a fictitious person. 

The certifying of a check as “good,” is not a mere declaration of an existing fact, but 
creates a new and binding obligation on the part of the bank..- 

The meaning is, not merely that the check was “good” when certified, but that it shall 
be “‘good” when presented for payment. 

A certified check is, therefore, as truly an absolute unconditional promise to pay upon 
demand the sum which it specifies, as an ordinary bank-note ; and daches, in making the 
demand, is no more imputable in the one case, than in the other. 

Held upon these grounds, that the plaintiffs, holders for value, were entitled to recover 
the sum advanced by them upon four checks, certified by the defendants, although 

ayment was not demanded untiltwo months after the checks were certified, and in the 
interval the maker had withdrawn, upon other checks, all his funds from the bank. 
Judgment for plaintiff accordingly. 


This was an action, brought by the plaintiffs against the defendant, 
to recover the value of four certified checks amounting to $4,078 81. 

It appeared that in April, 1850, A. B. Tripler was a dealer with 
the defendants, and during that month presented to them, and had 
certified, the four cheques in question. Ecnnanelle, the defendants 
paid out all the funds of Tripler on other checks of his. The last 
payment being made on the 3d of June. 

On the 6th of June, the plaintiffs, who are crockery merchants, 
advanced on the said checks to said Tripler, through one Hotchkiss, 
a money broker, the sum of four thousand dollars, and paid him in a 
check on a Bank in Wall street. 

On presenting the checks, payment was refused by the defendants: 

The further facts of the case, and the questions of law raised on the 
trial, sufficiently appear in the plaintiffs’ and defendant’s points, and in 
the opinion of the Court. 

The cause was heard before his Honor the Chief Justice, on the 
20th June, 1852, and a verdict found for the plaintiffs, subject to the 
opinion of the Court on the points of law raised in the case. 


Edgar S. Van Winkle, for the defendants, argued the following 
points. 


I. A check, certified by a Teller only, is not binding on a bank, 
such an act not being within the scope of the Teller’s authority. The 
Cashier is the proper officer to perform such duties. Massey v. Eagle 
Bank, 9 Metcalf Rep., 306; Manhattan Co, v. Lydig, 4 Johns., 377, 
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And usage to the contrary cannot control, Woodruff v. Merchants’ 
Bank, 23 Wend., 673. 

If. The checks not being Daa to any person, or his order, or to 
bearer, but to the order of bills payable, are not negotiable. Brown 
v. Gilman, 13 Mass. R., 158; Douglas v. Wilkeson, 6 Wend., 637. 

They did not pass by delivery, but by assignment only, and no as- 
signment has been proved, and even if the Court holds that the pur- 
chase and delivery on 6th June is evidence of an assignment, which 
may have been by parol, yet it was an assignment of a mere chose in 
action, and subject to all equities. Covdll v. The Tradesmen’s Bank, 
1 Paige, 131; Gay v. Gay, 10 Paige, 369; De Mott v. Starkey, 3 
Barb. Ch., 403; O’Callaghan v. Sawyer, 5 Johns. R., 118. 

The checks, then, being at that day void in the hands of Tripler, the 
assignor, were void also in those of the plaintiffs, the assignees, although 
they may have paid full value therefor bona fide. Ellis v. Messervie, 
11 Paige, 467; Af’d Evans v. Ellis, 5 Denio, 640. 

III. In this case, there was no dispute about the facts attending 
the purchase of the checks. It was, therefore, a Dp question of law 
whether the plaintiffs were guilty of laches, and the Court erred in 
submitting it to the jury. all v. Suydam, 6 Barb. Sup. Ct. R., 83; 
Pangburn v. Bull, 1 Wend., 345 ; Maston v. Deyo, 2 Wend., 424. 

IV. The plaintiffs’ conduct, in buying the checks, constituted 
laches. ' 

V. The Court erred in excluding the testimony offered by the 
defendants : 

1. As to the mode of business pursued by the defendants in regard 
to certified checks, and to show how the mistake occurred in regard to 
those in question. 

2. As to ignorance of the Cashier of the Bank of any such checks 
having been certified by the Teller. 

8. To show the amount paid out on Tripler’s checks and deposited 
to his credit, between the 9th of April, the date of the first of the four 
checks, and the 20th of the same month, the date of the last. 

VI. Ifeither the first or second, or the third and fourth points of 
defendant are sustained, then there should be a non-suit or dismissal of 
the complaint. 

If the fifth ion only is sustained, in either branch, then there should 
be a new trial. 


E. W. Stoughton and Therrason and Bryan, for the plaintiffs, 
contra.— 


The motion to dismiss the complaint made at the close of the 
plaintiffs’ evidence was properly denied. 

I. The first ground taken, that it was not within the scope of a tel- 
ler’s authority to certify checks, is unsound. It is a part of that 
officer’s duty so to do. But, if it were not, the pleadings admit that 
the defendants certified the checks mentioned in the complaint, and, 


consequently, the question, as to the authority of the teller, was not 
within the issue. 
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II. The checks were negotiable without endorsement. One was 
payable to the order of 1658, the other three to the order of bills paya- 
ble. The effect of so drawing them, was the same as if they had been 
drawn payable to bearer. 

Story on Bills, Sec. 56, and cases cited. 

Ill. The offers to show how the mistake in paying out the money 
by the defendants on Tripler’s checks arose, wo to show the amount 
deposited by him between the 9th and 20th days of April, were prop- 
erly overruled. 

V. Whether the circumstances under which the plaintiffs took the 
checks ought to have put them on inquiry, and whether they had been 
uilty of laches, were questions of fact, properly submitted to, and cor- 
rectly found by the jury. Rothschild v. Corny, 9 Barn. & Cress., 388 ; 
Chitty on Bills, 321, 322, 512; Goodman v. Harvy, 4 Adol. & Ellis, 
870; 7 Term Reports, 480; Hendricks v. Judah, 1 John. Rep., 319; 
Forman v. Haskins, 2 Caine’s Rep., 369. 


By the Court, Oaxtry, Ch. J.—W? 2ther the teller had any authority 
from the Bank to certify the checks in suit, is not a question that we 
are called _— to consider under the pleadings, since the complaint 
avers, and the answer in terms admits, that the certifying of the checks 
was the act of the defendants. 

The case, therefore, of Massey v. The Eagle Bank (19 Metc., _ 
is not applicable, nor is it necessary now to say whether we shoul 
have followed that decision, had the question, as to the authority of 
the teller, been properly raised. 

The objection that the checks were not negotiable, and, consequent- 
ly, that the plaintiff being merely an assignee, took them sub- 
ject toevery defence to which they were liable when transferred to him, 
was much insisted upon in the argument; but we are satisfied that 
it is untenable. z 

One of the checks was payable to the order of 1658, the other three 
to the order of bills payable ; and as the required order could not, in 
either case, possibly be given, the checks, unless transferable by deliv- 
ery, were payable to no one, and were void upon their face. The law 
is well settled, that a draft payable to the order of a fictitious person, 
inasmuch asa title cannot be given by an endorsement, is, in judgment 
of law, payable to bearer, ( Vin. v. Lewis, 3 Term R., 183; Minot v. 
Gibson, id. 281, 8. C., 1 Ib., Black, 569, affirmed in the House of 
Lords.) And it seems to us quite manifest that in principle these de- 
cisions embrace the present case. At any rate, the bank, by certify- 
ing the checks as good, is estopped from denying that they were valid- 
as drafts upon the funds of the maker, and, consequently; were paya, 
ble to bearer. The giving of such a certificate, if otherwise construed, 
would be a positive fraud. 

The only question, therefore, that remains to be considered, is, wheth- 
er the facts that payment of the checks was not demanded until nearly 
two months after they were certified, and that in the meantime the 
maker had drawn all his funds from the bank, including those repre- 
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sented by the checks, constitute a valid defence?—for, if not, the 
: plaintiffs are clearly entitled to our judgment. 

The answer to the question evidently depends upon the construction 
to be given to the act of the proper officer of a bank in certifying a 
check. Is it a mere declaration of an existing fact? or does it create 
a new and binding obligation on the part of the bank? Is it simply a 
declaration that the maker had then funds in the bank corresponding 
with the amount of the check? or is it an appropriation of those funds 
to the credit of the check, and a promise that, upon demand, they shall 
be applied to its payment? If the former, the defendants are not 
liable. Ifthe latter, they have no defence. 

That the latter is the true legal interpretation of a certified check, 
we cannot doubt, since, upon any other construction, the act of certify- 
ing would be nugatory, or would operate asa fraud. It would be 
nugatory, if understood by all, as creating no obligation, on the part 
of the bank, to retain funds to meet the payment of the check. It 
would operate as a fraud, if generally understood as creating an 
obligation which the law would hold not to exist. 

The sole and manifest object of the maker or holder of a check, in 
requiring it to be certified, .is to enable him to use it as money ; that 
is, to pass it to others with the same certainty of its acceptance, as af- 
fording the same security to a holder; and the bank, in complying 
with the request, must know that such is its object. 

It is, therefore, certain, that a bank, by certifying a check, means to 
give it a currency and value that would not otherwise belong to it; 
and this additional value, it seems to us, can only be given by inter- 
preting the certificate as an unconditional promise of payment, when- 
ever payment shall be demanded ; otherwise, a certified check would 
be of no more use or value than an ordinary check, and would afford 
no greater security to a holder. The certificate is a useless form, 
unless it means, not merely that the check was good when certified, 
but that it will be good when presented for payment. This construc- 
tion is, therefore, necessary to give effect to the apparent intention of 
the parties, and, at any rate, is necessary to prevent the check from 
being subsequently used as a means of deception and fraud. 

We did not understand the counsel for the defendant as denyin 
that a certified check imports an obligation on the part of the ban 
to retain sufficient funds of the maker to meet its payment, but this 
obligation, he contended, exists only for a limited period, and may, 
therefore, be wholly discharged by the laches of the holder in demand- 
ing payment. 

hen this demand is delayed, even for a few days, the counsel 
insisted, that the holder of the check takes upon himself the risk of a 
withdrawal of the funds which, had he acted with due diligence, 
would have been applied to its payment. Such is, indeed, the nature 
of the defence set up in the answer, in the distinction which it avers 
to exist between a certified check and a certificate of deposit; but no 
evidence of the general usage and custom which the answer alleges as 
establishing this distinction, was given upon the trial, and, in the 
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absence of such evidence, there is no ground of principle, it seems to 
us, upon which it can be maintained. We can perceive no reasons 
for restricting the obligation of the bank, within the limits suggested, 
or any other, and, consequently, none for the imputation of laches to a 
holder. 

The obligation of the bank is simple and unconditional to pay upon 
demand, and in all such cases the demand may be made whenever it 
suits the convenience of the party entitled to the stipulated payment. 

When the business of a bank is properly conducted, it is not possible 
that it can sustain any loss or prejudice from this interpretation of its 
contract, the contract which it makes in certifying a check, and it is 
only where delay may be prejudicial that the want of due diligence 
may be legally imputed, and operate as a bar to a claim otherwise 
valid. When the business of the bank is properly conducted, it is 
the duty of the officer certifying the check to cause it to be imme- 
diately charged, as paid, in the account of the drawer, and when this is 
done, the sum thus charged will remain as a deposit in the bank to 
the credit of the check and be forever withdrawn from the control of 
the maker except as a holder of the check. Such a deposit stands 
exactly upon the same ground as every other. The bank, instead of 
being prejudiced, is benefited by the delay of its owner in calling for 
its payment, and can with no more propriety impute laches to the 
unknown holder of the check than to a known owner of an ordinary 
deposit. The loss which the bank in this case, by resisting the demand 
of, the plaintiff, seeks to avoid, has resulted from the laches of the 
teller in suffering Tripler, the maker of the checks, to withdraw the 
funds that were appropriated to their payment, but assuredly neither 
the laches of its officer nor the fraud of Tripler can excuse the bank 
from a compliance with its own engagement. As we intimated upon 
the argument there is, in reality, in good sense, no distinction in the 
nature of the liability created between a certified check and a note of 
the bank payable on demand. Each is intended to circulate as money 
—each is an absolute promise to pay a specific sum upon demand, 
and laches in making the demand is no more imputable in the one 
case than in the other. The only difference between them is, that the 
promise which in the note is expressed, in the check is implied. 

The Supreme Court of Massachusetts, in the case of Massey v. The 
Eagle Bank, which was cited and much relied on by the counsel for 
the defendants, although they denied the authority of the teller to 
bind the bank, gave the same construction to a certified check as that 
which we now have explained and adopted. The learned Judge who 
then delivered the opinion of the court said, that “unless the word 
‘good’ carries with it a binding evidence of the fact that the money 
is in the bank to meet that particular check, and that it will be paid 
to the bearer at any time when presented, it is of no practical utility. 
It will amount to no more than this, viz., that at the moment of its first 
eames the check was ‘ good,’ but not that it will continue so two 

ours after, if not being offered other checks of the same drawer are 
presented to the amount of his deposit in the bank.” (9 Metc., 311.) 
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We shall notice briefly the last ground upon which it was argued 
that the plaintiff was not entitled to recover, namely, that the circum- 
stances under which the checks were transferred to them ought to have 
excited their suspicions, and led them to inquire, and were, therefore, 
sufficient to charge them with a knowledge of the facts, which, upon 
inquiry, they would have ascertained. Had they inquired, they would 
have ascertained that Tripler had withdrawn all his funds from the 
bank, and was guilty of a fraud in attempting to transfer checks which 
he ought to have returned or destroyed. . 

Assuming that the doctrine oi constructive notice is applicable at 
all to the present case, and if applicable, that the question properly 
arose upon the evidence, it was in effect, and we think rightly, sub- 
mitted to the jury, and was settled by their verdict. We cannot say 
that their verdict was against evidence. 

The plaintiffs are entitled to judgment upon the verdict for the sum 
of $4,000, which they advanced upon the checks, with interest and 
costs. 








PRACTICE CASES. 


N. 0. Superior Court. 
March General Term, 1853. 


Before DUER, BOSWORTH, and EMMETT, Justices. 


Aveustus Bretmonr anp Oruers, Responpents, agt. Tuomas W. 
Santas, APPELLANT. 


When a reference has been made of a collateral matter, in order to carry a judgment into 
effect, the report of the referee must be confirmed, upon motion at Special term. 

When exceptions are filed to the report, they must be heard, not as a calendar cause, 
but as a non-enumerated motion. 

ey no exceptions can be filed, not founded upon objections taken before the 
referee. 

An affidavit of a party, setting forth the proceedings before the referee, cannot be receiv- 
ed as the ground of a motion for setting aside the report. A special report of the 
evidence must be obtained from the referee. 

A contractor, who under the provisions of his contract with the legal owner, has an 
equitable title to the house which he is building, is to be deemed the owner, under the 

echanics’ Lien Act of 1851. 


The facts sufficiently appear in the opinion of the Court. 
S. Sanxay, for appellant. 


J. Larocque, for respondents. 
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By the Court—Durr, J.* This was an appeal from an order of the 
Special term, made by Mr. Justice Emmett, confirming the report of a 
referee. 

The action was brought to compel the specific performance of a con- 
tract, by which the respondents agreed to sell to the appellant four 
lots of land at the northwesterly corner of Avenue A and Twentieth 
street, in the City of New York, and to make him advances to be ap- 
plied in the erection of buildings thereon, and the appellant agreeed, 
upon the completion of the buildings, to accept a conveyance, and 
secure the consideration money and advances by bonds and mortgages ; 
the contract contained a provision, that in case any liens or encum- 
brances, occasioned by the act or default of the vendee, should exist 
upon the premises when the deed would otherwise be deliverable, the 
respondents should not be compelled to make the conveyance, until such 
liens or encumbrances were removed. 

It was alleged in the complaint, that the buildings had been 
completed in pursuance of the contract; that liens had atm created 
by mechanics and material-men, against the interest of the appellant 
in the property, under the mechanics’ Lien Act of July, 1851; and 
that the appellant, instead of removing such liens and accepting the 
conveyance, and delivering the bonds and mortgages, in pursuance of 
his contract, had, upon the completion of the buildings, proceeded to 
rent the property, remained in possession, and refused to fulfil his 
contract. 

Upon the trial, before Mr. Justice Campbell, in October, 1852, a 
judgment was rendered in favor of the respondents, by which the 
amount due to them was liquidated at upwards of eighteen thousand 
dollars, and a reference was ordered to ascertain whether any such 
liens existed upon the property, and the amount of them; and the 
appellant was required, within fourteen days after confirmation of the 
report, to procure the discharge of the liens, and to perfom his contract, 
or, in default thereof, the property to be sold, and the amount due to 
the respondents to be paid out of the proceeds. 

The report of the referee having been made, the appellant filed ex- 
ceptions to it. The respondents, upon an affidavit that no objections 
had been taken, or filed, before the referee, moved at the Special term 
to set aside the exceptions and for the confirmation of the report. The 
appellant, in opposition to the motion, produced, and claimed to read, 
his own affidavit of the facts, with regard to the liens reported to exist 
by the referee, but did not procure or produce any report of the 
evidence upon which the report was made. The Judge at Special 
term made an order setting aside the exceptions, and confirming the 
report; and from that order this appeal was taken. 

We think that the respondents’ counsel pursued the right practice in 
moving at Special term for the confirmation of the report, this being a 
reference of acollateral matter for the purpose of carrying a judgment 
into effect, and not of the merits of the action. The judgment was 





* Ez relatione, J. Larocque, Esq. 
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final, disposing of all the rights of the parties, and the reference was 
analogous to that in a litigated mortgage case, where the decree of 
sale provides for a reference to ascertain the amount due on the mort- 
gage before it is executed ; and in such a case the cause need not go 
again upon the calendar, but if exceptions are filed to the report, 
they are heard as a non-enumerated motion. We think also, that the 
appellant could not regularly file exceptions to the report, without hav- 
ing interposed objections before the referee, and no provision being 
made by the law, or the present rules of the Court, for such a case, the 
practice, under the present ninetieth rule of the Supreme Court, is that 
of the late Court of Chancery, in respect to proceedings in the 
master’s office. And manifestly the affidavit of the appellant of the 
facts upon which he claimed, that the alleged liens should be held not 
to be encumbrances upon the property, could not be received upon the 
motion to confirm the report, but the appellant should have procured 
a special report of the testimony before the referee. The Judge at 
Special term was therefore right in setting aside the exceptions, and 
confirming the report. 

But as the appellant might have been relieved at Special term upon 
his affidavit of having mistaken the practice, and possibly might be 
upon this appeal, it seems proper to consider the ground upon which he 
claims that the alleged liens are no encumbrances upon his interest in the 
property. He insists that he is not an owner or contractor within the 
purview of the lien law, having entered under a contract to purchase, and 
never having been invested with the legal title to the property. Weare 
of opinion, however, that his possession under this contract, providing 
for the erection of buildings, and for his acquisition of the legal title 
upon their completion, constituted an equitable ownership, upon which 
the liens of mechanics might properly attach, and that upon the delivery 
of the conveyance to him by which the equitable would become 
merged in the legal title, those liens would be paramount to the 
respondents’ mortgages. The language of the first section of the act 
is, that the mechanic or material-man, upon complying with its pro- 
visions, shall have a lien “to the extent of the right, title, and interest, 
at that time existing, of such owner.” And we do not see why this 
language is not broad enough to embrace an equitable as well as a legal 
title. We are satisfied that this construction is necessary to give ef- 
fect to the intention of the legislature. Houses are now poet built 
under contracts similar to that which has led to this suit, and in all these 
cases, unless the contractor is to be deemed the owner, mechanics and 
material-men would be defrauded of their lien, and the act for their 
relief become a mockery and a snare. 

The order setting aside the exceptions, and confirming the report of 
the referee, must be affirmed, with costs. 





saps. ca 
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Special Term, October 28th, 1852. 
Before Mr. Justice CAMPBELL. 
' Gnrorcr Bowman agt. Hunry SHELDON. 


REFERENCE OF SPECIFIC QUESTION IN ACTION. 


There may be a reference of any specific question in any action where the taking of a 
long account is necessary. 

An attorney, who has an action pending against a client for professional services, ma 
have a reference for the purpose of ascertaining what amount of compensation he 1s 
entitled to, as attorney for services and disbursements in the suits which he has conduct- 
ed for the defendant. 


The reference in such a ease will be analogous to the former practice, in relation to the 


taxation of costs, where the question of retainer and the ultimate right of the attorney 
to recover is reserved. 


The amount thus reported will not necessarily be the limit of such recovery. 
The facts appear in the opinion of the Judge. 
Bowman, in person. 


A. Underhill, for defendant. 


Camppett, J. (with the concurrence of all the Judges).—This 
action was commenced to recover compensation from the defendant 
for attorney and counsel fees and disbursements in general suits 
and proceedings in different Courts. The plaintiff having been 
required by the defendant to tax his attorney’s bills, procured the 
taxation of several of them. On application to one of the Justices of 
the Supreme Court to tax a bill where the costs accrued since the 
Code, the Justice declined doing so, on the ground that there Was no 
authority to tax costs given by the Code, except when they enter into 
the judgment, and that in such cases they are adjusted by the clerk. 
For the purpose of obtaining a taxation or adjustment of this bill, 
and some other bills of small amounts in old suits, the plaintiff now 
applies for a reference. 

It was objected by the defendant that there was now no such thing 
as taxation of attorneys’ costs as between attorney and client ; that the 
attorney’s compensation depended upon an agreement express or 
implied; and that an action by him against his client was like all 
other actions for services rendered, and if the trial of such action 
would involve the examination of a long account, it must take the 
usual course, and the whole action and all the issues should be refer- 
red. To such reference the plaintiff objected, insisting upon his right 
to try the issues or to this retainer, and the compensation to which he 
was entitled for counsel fees, before a jury. 

The first sub-division of § 271 of the Code provides, that the Conrt 
may order a reference “where the trial of an issue of fact shall 
require the examination of a long account on either side, in which case 
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the referee may be directed to hear and decide the whole issue, or to 
report upon any specific question of fact involved therein.” Now one 
of the questions of fact in this case is, what amount of compensation 
the plaintiff would be entitled to for his services as attorney, and for his 
disbursements in the various suits which he may have prosecuted or de- 
fended for the defendant, provided he shall on the trial establish his 
right to recover. Strictly speaking, now, as between attorney and client, 
there are no taxable costs. The compensation of the attorney depends 
upon agreement, express or implied, with his client. But compensation 
is given to the client, if successful in the litigation, for these very 
services rendered by the attorney ; and in ordinary cases, perhaps, the 
implied agreement would be, that the attorney should be entitled to re- 
cover the saine compensation from his client. I see no difficulty, therefore, 
in cases like the present, in ordering a reference, for the purpose of as- 
certaining what amount of compensation an attorney may be entitled to 
for his services and disbursements, provided he shall afterwards, on the 
trial, establish his right to recover. Thereference in such case would be 
analogous to the former practice in relation to the taxation of costs 
between attorney and client, which only settled the amount, and 
not the right to recover. As the law now is, such amount may not 
always be the limit of the recovery. - It may perhaps, on the trial, be 
enlarged or diminished by the jury. But by such reference, the taking 
of a long account on the trial would be prevented. The motion for 
such a reference is therefore granted, but without costs to either 
party. 








Special Term, 9th April, 1853. 
Before Mr. Justice BOSWORTH. 
Cuartes Scunewer agt. Joun CO. Jacost. 


COUNTER-CLAIM—OFFER THAT PLAINTIFF MAY TAKE JUDGMENT FOR A 
CERTAIN AMOUNT—VERDICT FOR LESS THAN SUM OFFERED—COSTS. 


Where a complaint sets up a note and account, and the defendant, after setting up a 
‘counter claim in his answer, serves an offer that the plaintiff may take judgment for 
a sum named, and the plaintiff recovers a verdict less in amount than the sum offered, 
and interest thereon from the time of the offer to the date of the verdict, he must pay 
defendant’s costs from the time of the offer. 

An offer made in that stage of the cause, acceptance of it, and entry of judgment pur- 
suant to it, extinguish the counter-claim. 


The plaintiff declared on a note made by defendant for the sum of 
$78 50, due July 20, 1852, and for a mahogany chair sold and deliv- 
ered about the 19th of June, 1852, of the value of $18, and claimed 
judgment for $97 25, with interest from the 20th of July, 1852. 

The defendent answered, admitting the making of the note and the 
account, and set up a counter-claim, on which he claimed to be al- 
lowed $30. 
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After serving the answer, and on the 14th of September, 1852, the 
defendant served on the plaintiff an offer that he might take judgment 
for $68 04. The offer was not accepted. 

The cause was tried on the 9th of March, 1853, and a verdict was 
rendered for the plaintiff for $69 40. 

The plaintiff insists that he is entitled to recover his whole costs of 
the action, and the defendant, on the other hand, insists that the 
plaintiff must pay costs from the time of the offer. The present 
motion presents that point for decision. 


John Moody, for plaintiff. 
Fancher & Eagan, for defendant. 


Bosworth, J.—The code provides that “if the plaintiff fail to obtain 
a more favorable judgment” (than the one offered), “ he cannot recover 
costs, but must pay the defendant’s costs from the time of the offer.” 

If he had accepted the offer, he might have entered a judgment on 
the 14th of September, 1852, for $68 04, exclusive of costs. The 
$68 04, with interest to March 9th, 1853, amounts to $70 32. On 
that day, he obtained a verdict for $69 40. A judgment for that sum 
would be less favorable to the plaintiff by the sum of $0 92—than the 
one entered upon the offer, according to its terms. He therefore failed 
to obtain a judgment more favorable than the one offered. 

The plaintiff insists, that if he had accepted the offer, such accept- 
ance, and a judgment conforming to the offer, would not have extin- 
guished the counter-claim or set-off, and that he would Lave been 
liable to an action in respect of it. That the recovery has extin- 
guished that, and therefore the judgment is more favorable than the 
offer by the amount of the counter-claim, or set-off so extinguished. 

He relies on Luggles et al v. Fogg, 7 How. P-R., 324, as an authority 
in support of the proposition. In that case the offer was served + 
the answer was put in, and if it had been accepted, would not have 
extinguished a claim not then interposed in the action. 

This case is clearly distinguishable from that. The counter-claim 
had been interposed before the offer was made, and the offer must be 
understood to have been made, with reference to the claims which 
each had previously set up in the pleadings against the other, and to 
be an offer that a judgment for $68 04 might be taken, as being the 
sum conceded to be due after allowing all just deductions to the 
defendant. In this case, the defence set up arose out of the transac- 
tion, or contract under which the note was given, and I think there 
can be no doubt that an offer made, after the answer was put in, that 
the plaintiff might take judgment for a specified sum, and the accept- 
ance of the offer, and the entry of a judgment according to it, would 
have extinguished the counter-claim. 
ona plaintiff is liable to pay the defendant’s costs from the time of 

e offer. 


In deciding this motion, it is assumed that the verdict will be sus- 
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tained. The propriety of the decisions at the trial was not discussed 
on this motion, and has no connection with it. If the verdict shall be 
set aside, the whole judgment will be vacated. If a new trial should 
be denied, the present order, that the plaintiff pay defendant’s costs 
subsequent to the offer, will have made the judgment proper in its 
terms and form. 








Special Term, October Tth, 1852. 
H. Hersenuem agt. Taomas Hooprr anp Henry Hooper. 


Under § 292 of the Code, a judgment debtor, residing out of the eity and county of 
New York, cannot be required to appear before a Judge of the Superior Court, to be 
examined concerning his property, after the return of an execution unsatisfied, notwith- 
standing the judgment was recovered in that Court. In such a case, the order can only 
be made by a county judge-of the county where the debtor resides, after an execution 
has been issued to that county, and returned unsatisfied; and the order must require 
the debtor to appear in the latter county. 


A judgment was recovered in this Court against both defendants. 
Thomas resided in Kings County ; a transcript was filed, and a judg- 
ment docketed in that county. An execution was issued to the sheriff 
of that county, and returned by him unsatisfied.. On an affidavit of 
those facts, an order was made by a Judge of this Court, requiring , 
Thomas Hooper to appear on a day named, before a Judge of this 
Court, in the city of New York, to make a discovery on oath, con- 
cerning his property, pursuant to § 292 of the Code. 

Thomas Hooper now moved to vacate the order, on the ground that 
it could be granted only by a County Judge of Kings County. 


C. T. Cromwell, for Thomas Hooper. 
Chas. Henry Smith, for plaintiff. 


Bosworts, J.—The defendant is a resident of the State; and re- 
sided in Kings County when the execution was issued, and the order 
was made. Section 292 of the Code is express, that when an execution 
against the property of a judgment debtor, “ issued to the sheriff of 
the county where he reszdes,” has been returned unsatisffed, the plain- 
tiff is entitled to an order from the Judge of the Court, or a county 
judge of the county to which the execution was issued, requiring such 
judgment debtor to appear, and answer concerning his property, before 
such judge, at atime and place specified in the order, “within the 
county to which the execution was issued.” 

The obviaus meaning of the Code is, that a resident debtor shall be 
brought up for examination only in the county where he resides. An 
execution must be first issued to the county “ where he resides,” and 
the order must require him to appear at a specified time, and answer, 
‘¢ within the county to which the execution was issued.” 
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If no Judge of the Court resides in the county to which the execution 
was issued, the order must be obtained from a county judge of that 
county. The order must require the debtor to appear betore the J udge 
by whom it is made, and at some place within the county to which the 
execution was issued ; which must be the county where the debtor 
resides. It was not intended, that a judge of this Court should have 
Leaeage of this kind conducted before him out of the city and 
county of New York. 

The order, therefore, could not properly be granted by any judge, 
except the County Judge of Kings County, nk so far as it relates to 
Thomas Hooper, must be discharged. 








Hartnovse agt. Rixers. 


Where, on examination, supplementary to execution, it appeared that the judgment 
debtor was a public earman, was a honse-holder, and had a family for which he provided, 
and had “one horse, a harness, and cart,” held that they were exempt from execution, 
and came within the definition of the word team, as used in the act of 1842, ch. 157. 


Judgment was had against the plaintiff for costs of the action. On 
proceeding supplementary to execution, the examination disclosed that 
he was a public carman, was a house-holder, and had a family for 
which he provided, and had “ one horse, a harness, and cart,” which 
were exempt from execution, provided they came within the proper 
definition of the word “team.” Defendant insisted that the cart was 
not exempt, moved for a receiver, and that the cart be delivered over 
to the receiver. 


Boswortu, J.—(On consultation with all the other judges of the 
Court). A team is “two or more horses, oxen, or other beasts, har- 
nessed together to thesame vehicle for drawing, as to a coach, chariot, 
wagon, cart, sled, sleigh, and the like.”—-Webster’s Dic., unabridged. 
Team-work is “ work done by a team, as distinguished from personal 
labor.” —Jd. 

The object of exempting the team of a house-holder, was doubtless 
to enable him to do team-work. Horses, without harness or vehicle, 
would be of but little service relatively. forse v. Keyes, 6 How. P. 
R., 18, 21, concedes that a “harness” is within the meaning of the 
word team, but not the vehicle to which the team may be harnessed. 
This concession seems to be a consequence of the definition given by 
the Court of the word “team.” The Court said: “ A team is said to 
be two or more horses or oxen harnessed together.” I think Webster’s 
definition better accords with the common understanding of the mean- 
ing of the word. 

owever inartificial the expression may be, yet the phrase, “ a one- 
horse team,” is often used, and expresses a clear idea to the common 
mind. Unless the word “team,” as used in the act of 1842, ch. 157, 
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includes that, then a single horse, harness, and cart, would not be ex- 
empt, though used together by a house-holder as a team, to do team- 
work, and though necessary fur the support of his family. 

I think a team, within the meaning of that act, means horses or oxen 
harnessed to a vehicle, and includes the three, and that though there be 
but a horse, harness, and cart, instead of two horses, harness, and 
a wagon, they are exempt from execution, if of less value than $150, 
and are necessary for the owner’s support, he being a house-holder, or 
having a family for which he provides. . 

Under a contrary construction, the act, so far as it exempts a team, 
would have practically no application to this city. The “team” of a 
carman, would not be a team within the meaning of the act. 

I think it is exempt from execution, and the motion for a receiver, 
and that the cart of the plaintiff be delivered to such receiver, is 
denied. 








Arrimpavits By Persons Restipryc Asroap To BE Usxp IN THE 
Eneuisu Courts. 


We are reminded by a correspondent, that the Statute 15 and 16 
Victoria, ch. 86, referred to in our last number, has relation only to 
matters in the Court of Chancery. The act in question is entitled, 
“ An Act toamend the Practice and Course of Proceedings in the High 
Court of Chancery ;” and the § 22 runs thus: “ All Pleas, Answers, 
Disclaimers, Examinations, Affidavits, Declarations, Affirmations, and 
Attestations of Honor in Causes or Matters depending in the High 
Court of Chancery, and also Acknowledgments required for the pur- 
pose of enrolling any Deed in the said Court, shall and may be sworn 
and taken in Scotland, or Ireland, or the Channel Islands, or in any 
Colony, Island, Plantation, or place under the Dominion of Her 
Majesty in Foreign Parts, before any Judge, Court, Notary Public, 
or person lawfully authorized to administer Oaths in such Country, 
Colony, Island, Plantation, or place respectively, or before any of Her 
Majesty’s Consuls, or Vice-Consuls, in any Foreign Parts, out of Her 
Majesty’s Dominions ; and the Judges and other Officers of the said 
Court of Chancery shall take Judicial Notice of the Seal or Sigriature, 
as the case may be, of any such Court, Judge, Notary Public, Person, 
Consul, or Vice-Consul, attached, appended, or subscribed to any such 
Pleas, Answers, Disclaimers, Examinations, Affidavits, Affirmations, 
Attestations of Honor, Declarations, Acknowledgments, or other Doc- 
uments to be used in the said Court. 








Pamurrs on InsuRANCE. 


A third edition of this valuable work, prepared by the author, has just appeared. 
Much labor has evidently been expended upon it, and it contains valuable improve- 
ments, which we shall notice more particularly in our next number. 











